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APPELLANT S 1 REPLY TO APPELLEES' PETIT ION FOR A REHEARING 


IT IS UNNEC ESSARY TO REMANO THE PRESENT CIVIL ACTION 
TO A 3-JUDGE COURT TO DECIDE THE CONSTITUTIONAL ISSUE. 

Burns v. AIca la , 43 L.W. ^374 (March 18 , 1 975 ) has 
sustained thls Court's declsion in Wisdom v. Norton , 507 
F.2d 750, that indigent pregnant women are not statutorily 
eligible for AFDC . 

Because neither the District Court nor the Court of 
Appeals in Burns considered the constitutiona1 claim, the 



Supreme Court has remanded that case for consideratlon of 
the equal protectlon and due process clalms. 

The questlon now arlses In the present clvll actlon 
as to whether thls case should be remanded for a 3-judge 
court hearlng although thls Court appeared to have already 
made a declslon on the const1tut1ona1 argument, Wlsdom , 
supra , pages 758-759. 

Admittedly, constltutlonal questlons should be de- 
clded by a 3-judge court pursuant to 28 U.S.C. 2281. How- 
ever, there are exceptlons, and the defendant, Welfare 
Commiss1oner, belleves that thls case fits withln the frame- 
work of two of these exceptlons. 

A 3-judge court Is not necessary where the constltu¬ 
tlonal clalm Is "wholly 1nsubstant1 a 1 ", Balley v. Patterson , 
369 U.S. 31, 33, or Is "so attenuated and Insubstantia1 as 
to be absolutely devold of merit". Ba ker w_. Carr , 369 U.S. 
186, 199. 


- 2 







To understand why thls exceptlon should be applled, 
the Court must carefully examine just what clalms the 
plalntlffs are maklng here. They are not^ clalming that 
they have a constitutlonal rlght to welfare; a clalm that 
has never been deflnltely passed upon. What they are 
clalming Is that they have a constltutlonal rlght to force 
a state to plck the type of welfare program the plaintlffs 
prefer. 

The evldence showed that the plalntlffs were entitled 
as Indigent persons to general assistance from the town 
welfare department pursuant to Section 17-273 of the Con- 
nectlcut General Statutes and to medlcal assistance from 
the town welfare department under Section 17-274 of the 
Connectlcut General Statutes. (See Appellants' Appendix 
1 attached to thls Brlef). 

The undlsputed testlmony was that these pregnant 
women were actually on the general assistance program 
(one plaintiff was already on the AFDC program) and as 
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such, were entltled to all obstetrlcal and gynecologlcal 
Services (Appendix to Brlef of Appellants, Page 2a) be- 
sldes recelvlng money for food, clothlng, personal needs 
and rent. 

The Supreme Court declslons of Dandrldge v. Wi11lams , 
397 U.S. 471 and Jeffetson v. Hackney , 406 U.S. 535, are so 
clearly dlsposltive of the plalntlffs' equal protection 
clalms as to render them to be wlthout merlt. 

First, these cases set the standards necessary for 
States to comply wlth In welfare cases, and that test Is 
that the state's actlon be ratlonal and free from invldlous 
discrlmlnatlon. The state actlon, to be constltut 1 ona 1 , 
does not have to be a wlse one, or one that the judges mlght 
choose, only that It have some ratlonal basis. 

Second, these cases stand for the proposltlon that 
the sate does not have to attack every welfare problem but 
may choose to deal wlth some and not deal wlth others at 
all. In thls case, Connectlcut has actually faced the 





problem of pregnant Indigent women by maklng them imme- 
diately ellgible for general assistance. 

Indigent pregnant women have not been dlscrimlna- 
ted agalnst In comparlson to Indigent women wlth chlldren 
whose husbands have 1 eft the horne because the underllnlng 
purpose of the AFDC program Is to have chlldren brought up 
In a famlly horne and not In an Instltutlon such as an or- 
phanage, see Burns , supra , page 4376 , and further, they 
would not have to be brought up In a famlly horne wlth just 
the mother but could be brought up wlth any speclfied 
deslgnated relative. 

Connectlcut chose general assistance Instead of AFDC 
for pregnant women for several good reasons. One of the 
reasons Is that the state does not have to furnlsh the 
varlous social Services to these women whlch would be man- 
dated under the AFDC program, and, therefore, the state 
does not need the staff whlch is necessary when one gets 
Into the complexltles that arlse by taklng the federal 
matchlng dollar. 
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AI 1 Connectlcut needs for the genera! assistance 
program Is audltors who see that the towns are spendlng 
the money properly, and, 1f they are, then the state re- 
Imburses the towns four times a year. 

Further, 1f the pregnant woman Is able, she can be 
asked to work under the general assistance work rellef 
program. Sectlon 17-281 of the Connectlcut General Sta- 
tutes. 

If she works under the general assistance program. 

It Is not necessary to pay her the Incentive earnings that 
are requlred pursuant to 42 U.S.C. 602(a ) (8 ) (A ) (i 1 }, a 
program clearly not to the llklng of the State Welfare 
Department, partlcularly as Interpreted by federal regula- 
tlons. Connectlcut State Department of Public Works 
Department of Health , Educatlon and Welfare , 448 F.2d 209. 
These federal Incentive earnings programs are mathematlc- 
ally compllcated to budget, require extra administrative 
heip, and cause many of the administrative falr hearlngs 
for the department. Connectlcut avoids all these problems 
under the general assistance program. 






More Importantly, 1f thls Court were to find that 
the plalntlffs had a const1tut1ona1 rlght to pick the 
publlc asslstance program they prefer, when It Is op- 
tlonal on the state, the results, when carried to thelr 
logica! conclusion, would be ludicrius. 

If Indigent pregnant women, wno are now ellglble 
or on general asslstance, are const1tutlona11y ellglble 
for AFDC, It loglcally follows that States 11k e Connectl- 
cut, who have for a number of years rejected the optlonal 
provlslons of 42 U.S.C. 607 entitled "Dependent Chlldren 
of Unemployed Fathers", cannot now constltutiona1ly deny 
unemployed or underemployed fathers the right to apply for 
this program. Thls program, Instead of belng optlonal, 
would now become mandatory by const1tut1ona1 flat. And, 
although these men are presently ellglble for general as¬ 
slstance, they would now force the state to take a federal 
program they did not want. 
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Other optlonal programs that the state could now 
be constltutionally requlred to joln would be 42 U.S.C. 
701-708, "The Maternal Health and Child Care Program", 
and 42 U.S.C. 1396, "The Medical Asslstance Program". 

Forcing the States to joln what Congress has long 
characterized as voluntary In this fleld of federal- 
state co-operatlon would be a ciear violatlon of the 
state's Eleventh Amendment rlghts because It would be 
glvlng the plaintlffs a rlght to sue the States and 
force them to expend money to join federal public assis-^ 
tance programs that they had no desire to join. 

Finally, the defendants clalm that there Is no 
equal protection violatlon because there Is no real party 
at interest in this case. The real party, whlch is the 
fetus, has been held by the Supreme Court In Roe v. Wade , 
410 U.S. 113, 158, as unable to maintain a claim under 
the Equal Protection Clause of the Fourteenth Amendment. 





The plalntiffs are only eligible for AFDC in their 


capaclty as supervlslng relatlves or caretakers. In fact, 
until 1950 there were no payments made to supervlslng 
relatives. To make the named plaintlffs, who are mothers, 
real parties in interest, would be grossly unfair to ali 
the other supervlslng relatives who are biologlcally stop- 
ped from being supervlslng relatives of fetuses. 

A 3-judge court Is not necessary to hear plalntiffs' 
due process argument, not only because It is without merlt, 
but also the unsoundness of the constltutional clalm "so 
obvlously results from prevlous decislons of the (Supreme 
Court) as to foreclose the subject". Exparte Poresky , 290 
U.S. 30, 32. 

The Court should keep In mind that It does not have 
to be the precise claim but merely a slmilar one. Hagans 
v. Lavine , 415 U.S. 528, 539. 

There Is no due process violation because Goldberg 
v^. Kelly , 397 U.S. 254 , has stated that the basis for 
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weifare reclpienfs due process clalms Is that loss of 
welfare beneflts whlch "deprlves them of the very means 
by whlch to live". See this Interpretatlon of Goldberg 
v_. Kel ly In Brown v^ Lynn , 385 F.Supp. 986 . Gonzales 
v. Vowel1 , 361 F.Supp. 1230, 1234-1235. 

Here the plalntlffs have suffered no grlevous loss 
nor have they been deprlved of the very means by whlch to 
live because they are Immedlately ellglble for general 
asslstance under the publlc asslstance program as they 
are Indigent. Further, there Is no evidence In this case 
that the general asslstance program pays less in beneflts 
than the AFDC program. Even 1f It d1d pay a lesser sum, 
as Brown , supra , and Gonzales , supra , polnt out, the pay- 
ment of a lesser sum Is not a grlevous loss wlthln the con- 
templatlon of Goldberg v^. Kelly . 


Respectfully submitted. 
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Francis J / MacGregor 
Assistant Attorney General 
90 Bralnard Road 
Hartford, Connecticut 06114 
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SIITORT 


PAR T I 
BY TOWNS 

Sic. 17-272. “Town" and •‘sthcluun” dcfincd. The words "town" and 
“seiectmcn." wherever they oecur in the statute*. iclating u> ihc care and 
mcint- nance of .he poor or to the care and custoJy of ncglcctcd or uncared- 
for childrcn, rnean. rcspectivcly. ihc municipality liahlc. ciihcr temporarily or 
permatently. for ;hc care and support of such poor and the cate and control 
oi such ci.ddren and the board, offieer oi commission whosc duty it is to care 
for such poo- or such chilAcn, either temporarily or p.-rmanently. 

\l**- Rt • V 

Sic Sct 7 ii’ 

Sic. 17-273. I.u.hility of timn for support. Harii person who has not cstate 
sufficient for Ius support. and has no relativos of sufficient ability who are 
obliga! by law to support him. sha'1 be provided for and supported a; tlic 
expense of the town in which hc resides or. if hc has no restdence. of the tov.n 
in \s!■.iw’h he becomes in need of aid. As used herein. the terni "reside" nieans 
"occupy an estabhshcd place of abode." When such person is in need of hospi- 
tal or convalescent horne care, it shall be sintilarly provided. but that portim 
of ti.e cost not reimbursed by the state under the prov.sions of sectior. !7-2‘>2 
shall be charpeablc to the town in which the person residcd continuously for 
the kingest period of time in the two ycars itnmediately prior to the gtaating 
i f sttcli 1. iispit.il or convalescent horne care, if such town is other than the town 
ia whii.ii hc re idcd or was localcd when hc Dccame in ..ced of suci. care. 

Ilw. K«. .S :»m. Iw.i.PA CVS I I 
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Scc. 17-270. Retnoval of persons settled in other town-.. Scction 17-270 is 
repealcJ. 

llv^Kcv . S 'ieferrhr', l»J7, P A II. S I*. IV*V. P A > S '7. IVM.P A 4.'V S 6 | 

Sec. 17-271. Jorfiiture for bringing indigent person into a town. Seclion 
17-271 is repcalcd. 

IHOn X IMU. IW.I PA 0,111 


Appellants 1 Appendix 1 

HUMANE AND REFORMATORY AGLNCIES AND INSTITUTIONS Title 17 
Scc. 17-267. When not ei.a: ;cd by marriage. Scction 17-267 is repealed. 

t k«-v , s :<■**. i •• p s 4:«. s i 

Sec. 17-268. Childrcn of state puupcrs. Seclion 17-268 is repcalcd. 

»«*.. S 25*0.i‘A; PA 4?', S 6) 

Scc. 17-260. Return of person bclor.giag to another state. Scction 17-269 is 
repcalcd. 

II'*:-. Kcv S S I 424 J IIS, P A XS. S* . M. IV.» PA ' 01 . S 4 . 
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Ch. m 


support 


Mc.r -t «t 1«> .«.I 'Wm ‘ Tr. 1 . »• •« .S S HT' '* ««• *• «• •• '» M ' ’ " '' ’ ’ 

► > |HDf . • , , I V ' • * ' »!*/'• , 

i,.^r *jc..-.. .• ■ •* j 1 :r r "v' vv v .. 

t.—...-.. ... . 

•vnlifrd b> t*» vtppnn m*.,tr i"» mht *< <. ■ - - * r 

j:)C >'* irc '•* iwc *' im 4\\ um tfif ;:n ::i 

Scc District* for atlministralion of gcncral assistancc. Anv fwo or 

more towns.by vote of their respeetive lcpislative bodies. may cstal' >h a us- 
trict for the administration <’f general assistancc and ma/.e agreet.. n ' ‘ IV ‘ ’ 
emnloymcnt of pcrsonncl, paymcnt of expenses and any oiher matteis reicvun. 
to the operation of the district: and eae!, such town may make appropriations 
for the paymcnt of itx agrccd 'harc of expenditures of the district. 

INM. P A. M 

Ve Scc !?•'« 

Scc 17-273b. Assistancc to cmplovnble p-rson prohihitcd, when. No assis¬ 
tancc or care shall bc given under th;s p:-.rt to an employablc person who Itas 
not rcgistcrcd with the ncarest loca! emrloyment nccncy of the labore epartment 
or has refused to accept a posi: <’n for which he is fitted and which he is a.-.e 
to acccpt. litis shai! not apply to any person who eannot refister with such 
cmploymcnt apency because of bcing over sixty-five ycars of ape, oeaith or 
other disabdity. 

•W0. P A sii t 

v,v, «* e»i» 

l Scc. 17-274. Medica! treatment. F.ach ti v n shall provide medica! treatment 
hy one or more competent physicians for ail persons liablc to he supportes, by 
such town. when sutn persons are in nced thcrcof. and cach town ' t ui .urnori 
rcccssary hospitali/ation for ali persons liablc to be supported by such town 
or unablc to pay ior the sanie over a reasonablc period of time: -t no town 
• 1;l !l provide such mcdical treatment or hospitali/ation by contract by aucf on 
to the lowcst bidder. Any person rcceiving medica! treatment or hospitali/ation 
hccunder ,hall make to the selectmen fu!! disclosurc of his .inancim comution 
as provided in section 17-2"«. but failurc to make such disclosurc sna notat.cct 
the obligat ion of such town to furnish mcdical treatment or hospiti..i/ation to 
:.nv person olherw.se eligiblc. tf adequate Information is made avaaaolc to the 
town from other sourccs to indicate tliat such person is cntitlc. to mcuica. 
treatment or hospitali/ation hcrcunder. The physician or hospita! sl a comply 
with the notice provsions of section 17-2X4 givirg information as to the name 
address. age and financial status of such person within ftvc busmess Uays o. 
the bcginning of treatment or hospitali/ation. If such notice is g.ven withm sueti 
five business days. the obligation of the town shall commcnce at the bcgintun;- 
o f treatment or hospitali/ation; if such notice is not given within such Inc 
ness days. the obligation of the town shall commcnce at the time of notice. 

(t**Krv * |9«*» PA ^.5 1 'x, t**' PA '*> 1 't P \ t*' » 

FoiMiuaw» Tow» luS> I» k«!M.I W . o" **«••* '"W 4«lM K,. co« .«» M.C.M* 

Scc. 17-275. Contracts with Institute of Living for support of mintallv i!!. 7’ c 
selectmen of any tow r n mav contract in its behalf with the oilicers o r t.ie Instittit,. 
of Living at Hartford for the support of any mentally ili person for v.hom suco 
town is required to furnish support. 

(19.1, Krv . S ir IV,,. P A «1,5 ’ > 





